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In the Supreme Court of the

Hawaiian Islands. J. T. WATERHOUSE,
of $1145 90, and for windows, doors,

als, transoms, balusters, sah,
veutilators, blinds and sand, of the
value of $1646 70. The objection to
the allowance of the-- e item" is, that

: they were not covered by ttie descrip--:
lion of the materials In the notice of

j the claim of lieu required by the
statute.

Iu the notice the lien was claimed
"for materials furnished, to wit, lum-
ber and hardware."1 The materials In
ouestioti do not come wittiiu the de-- :
nnitious of the term "lumber" and

I "hardware," as found in the Ceuturv
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who add to its value by furnishing
materials for its improvement, and
that he may protect himself from lia-
bility beyond the contract price by
emp'oying ouly such contractors as
are financially responsible, or by with-
holding from them such part of the
coutract price as ma be sufficient to
satisfy lieus, or by requiring them to
give bonds for the delivery of the pro
perty free from fleu-- , or by other
means. The tendency of re-e- legisia
tiou seems to be to limit the lien of the
sub-coutract- or to the amount of the
original contract price unpaid at the
time wheu the notice of the lieu is
filed. But courts must construe sta-tu'e- u

Ha they find them.
Fourthly, it is obvious from the

above reasoning that an abandon
men! of the work by the contractor
does uot work a forfeiture of the rights
of a sub-contract- or with reference to
materials furnished before the aban-
don merit The case would, of course, lie
otherwise if tbe statute merely subro-
gated i he sub contractor to the rights
of the contractor.

Fifthly, it was provided iu the con-
tract that the contractor should before
each payment, if required, give uffi
dent evidence t at the premises weie
free from all lieus ; that if at any time
there should be any liens for which
the owners might be liable they might
retain from the moneys payable to the
contractor sufficient to indemnify
tr.ein; aud that if there should be any
such claim after all paymeuts were
made the contractor snoold refuud to
them all moneys that they might be
compelled to pay iu discharging the
liens. These provisions might estop
tie contractor from tiling a lien, but
they do not estop a sub contractor
from doing so. They imply, on the
con'rary, that such liens may be tileii

man is not limited to the amount pay-
able by the owner to tne contractor.

In a few State-- , sutco!i.rartor are
given do lieu at all ummi the proerty,
hut a lien only on the debt payanle hy
the owner to the contractor In many
States a direct lien Is given on the
property, hut with an express limita-
tion to the amount of the original
contract price. I'nder these two
,. -.., ,,f -- ta'ure-. M- i- right of the
material-ma- n has generally been held
to be controlled by the state of the
account between the owner and con-
tractor the material-ma- n or nub

being merely subrogated to
the rights of the contractor.

Under other statutes a direct lien is
given upon the property, either with
out qualifying or limiting expressions
as to amount, a- - in many St ites, or
with expressions clearly showing that
there is no limit, as iu a few Sta'es.
I 'rider such statutes, courts have
generally held that the material-ma- n

may have a lieu for the reasonable
value of the materials furnished by
him, even though in excess f the
amount payable to the principal con-
tractor under the original contract.

Our statute is of this nature. It
gives a direct lieu upon the property
to the contractor without limit
with reference to the original contract
price. The statute provides:

"Section 1 Any per.-o- n or associa-
tion of persons furnishing labor or
material to be used iu the construc-
tion or repair of any building, struc-
ture, railroad or other undertaking,
shall have a lieu for the price agreed
to be paid for such labor or material
if it shall not exceed the value there

Of) upon su ;h building, structure,
railroad or other uudertaking, as well
as upon the interest of the owner of
such building, structure, railroad or
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Allen ic Kbinsos v. V H. Kki-wak- d

and Hawaiian Loimu,
No. Jl.OF Frkk AM Ac EPI KI)

M ASoNS.

Before Bu kkkio.v and Fkkar, J. J.,
ami Mk. W. K. CtflUi of the
Bar, in place or Judd, C. J , dis-

qualified.

Finding of fact by the trial court, jury
waived. liKe the tirilit.g- - )( a jury, can-
not Ml esMa if there is sufficient
evidence to support ihem.

Payments made under a building contract
r.v the uwner to a material-ma- n upon
the order of the contractor, may by
.u'rc.'iii'Mi i)f:wct-!- i t u:itr.t-tor

material man and in the absence of
any other airreement with the owner,
be applied fir-- t to ca-- h advanced by the
material-ma- n for labor and then to
inateriali furnisned.

The lien provided by statute In favor of a
subcontract or or material man is not
limited to the amount payable under
the original contract to the principal
contractor.

An abandonment of the work by the con-
tractor after pay merit in full for the
proportion of work then done, is not a
oar to the enforcement of a lien for
materials furnished by a sub-contract- or

before the abandonment.
An agreement of the contractor to give

sufficient evidence that the premi-- e

are free from liens and to Indemnify
the owner for payments ma te in dis
charging liens noes not estop a ma -
trrial-ma- n from enforcing a lien.

An assignment to the material-ma- n by the
contractor of all moneys payable under
the contract, accepted by the owner

subject to all the conditions of the
contract." does not estop tue material-
man from enforcing a lien.

A material man is not entitled to a lien for
material which, though furnished to a
contractor for a building, never was in-

corporated in the building, but was
delivered at the contractor's shop and
by him disposed of for his own benefit.

The notice of a lien for material furnished
by a sub-contract- or should show the
nature of the material for which the
lien iselaimed.

OPINION OF THE COURT, BY FKKAR, J.
The defendant Red ward contracted

with the defendant Hawaiian Lodge
to do, for $7234, the carpenter work,
wrought and cast iron work aud plas
teriug upou the building known as
the Masonic Temple situated on the
eaterly corner of Hotel ami Alakea
streets in Honolulu. The contractor
abandoned the work before its com-
pletion and after $4700 had been paid
under the contract, this being more
than was payable for the proportion of
work then done. The Hawaiian Lodge
thereupou completed the work at a
cost exceeding the original contract
Erice The plaintiff, 8. U, Allen, doing

under the name of Allen &
Robinson, claims to have advance I

$2392 cash for labor and to have fur-
nished materials of the value of
$5 194.4o, including importation
charges, to the contractor for this
building The $4700 paid under the
contract was all paid to the plaintiff
upou the order of the contractor. The
plaintiff uow sues for a balance of
$2886 45 aud interest thereou aud
claims a lien on the building ami lot,
under the "Act to Provide for Liens
of Mechanics and Material-men,- " Cb.
21, Laws of 1888.

The ctse was tried iu the Circuit
Court of the First Circuit, jury waived,
where judgment whs rendered for the
plaintiff for 02884.79, besides interest,
ibis being the amouut claimed less
$51.66, the value of materials shown
not to have been delivered, and the
lien was sustained for this amouut
upou the building and premises of the
defendant Hawrtiian Lodge.

The twenty-thre- e exceptions enu-
merated iu the bill of exceptions may
be considered in substauce under a
few beads.

First, the exceptions to the follow-
ing findings of fact made hy the trial
court, uaniely : that all the materials
in question were delivered except cer-
tain items of the value of $51.66; that
the plaintiff advanced cash to the
contractor for lab r; that there was
au agreement between the contractor
and the material-ma- n that payments
should be applied, first, ou account of
the cash advanced, and then on ac-
count of the materials furnished; that
the payments were so applied; that
the lien claimed was not for cash ad-
vanced; that there was not such COO

fusion in tbe account that items for
which the law gives uo lieu could not
be separated by inspection; and that
the materials were not furuisbed
solely on tbe credit of tbe defendaut
Red ward.

These findings of fact, regarded, as
they must be, as in the nature of a
verdict of a jury, cannot be set aside,
there being sufficient evidence to sus
tain them.

Secoudly, evidence of the agreement
relatiug to application of payments
was properly admitted. Iu the ab-
sence of an agreemeut upon this sub
ject with tbe owner, it was competeut
for the contractor aud material-ma- n to
agree upon tbe application of pay-
ments made to the latter upou the
order of the former. The rules relat-
ing to the application of paymeuts iu
general apply to cases of this kind.
Phill Mec. Liens. Sec. 287 ; 2 Jones,
Liens. Sec. 1307; 1 Am. Ld . Cas. 3rd
Ed , 286, 299.

Thirdly, tbe Circuit Court correctly
held that the amount for which the
property may te charged with a lien
in favor of a subcontractor or material

.whse'iMa'
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The Only Known Specific that will Invariably
Prevent "Mai de Mer."

aud Standard dictionaries, and a
given in this case with refer- -
e? ce to these particular materials'
by persons familiar with these term- -

as used iu these islands the architect
and the contractor under ttie building
contract in question and the manager
of the plaintiff's business. This was

' also apparently the finding of fa t Ly
the trial Judge, who disposed of the
point on the question of law. The
argument Is that the statute is suffi
ciently complied with by a claim fori
"materials'' only, and that the words
"lumber and hardware" may be
treated a surplu-ag- e.

A partial enumeration which pur--
ports to be a complete enumeration is
worse than none at all, ncause it is
misleading See Whittier v. Mill
Co., 36 Am. St. Rep. (Wash.) 149
And even if a claim merely for "uia- -

terials" were sufficient, there would
be considerable ground tor limiting a
person who did uot make such claim,
to the claim actually made. He
ought not to expect more than he
claims, especially if his claim is mis
leading.

But, is a claim merely for "materi-
als" sufficient? The statute requires
that the "no ice shall set forth the
amount of the claim, the labor or ma
terial furnished, a description of the
property sufficient t identify the
sati.e, and any other matter necessary
to a clear understanding of the same."

Many statutes elsewhere upou this
subject require a full or itemized ac
count, but our statute, like some oth
ers, does not go so far Iu Lou key v.
Wells, 16 Nev. 271, the statute re-

quired the material mau to file aciaim
"containing a statement of his de-maud.- "

The lieu was claimed for
"n.aterial, to wit: lumber, doors,
sash, blinds, moldings, casings and
mill work " The Court held this a
sufficieut description, as it showed the
"nature and chatacter" of the de-
mand. That our own statute does not
require a full itemized state-
ment is implied by the re-
quirement of Section 5, that "the
defendant shall be served with a de-
tailed Mpecirtcation of the claim, pro-
vided that no such specification shall
have beeu furnished before proceed
ings were commenced."

It seems to us, however, that the
nature or character of the materials
should be shown. The statute re-
quires the notice to "set forth
the material furnished." Ttiis means
more thau that the claim may be sim
ply for "material." It means at least
that the class or kind or nature of the
material should be shown. The pro-
vision that the notice shall set forth
"any other matter necessary to a
clear understanding of tbe same"
also bears out this construction
While the words descriptive of the
materials furnished should be cou-
strued liberady, yet no materials
should be included which do not fair-
ly come within the generally accept-
ed definitions of those words.

The statute is artificial, arbitrary.
It gives a material-ma- n exceptional
privileges, but it gives these ouly ou
couditiou that he shall comply with
the terms of the statute. The statute
provides that the "lien shall not at-
tach" untless notice, of the character
described, is filed. As has been al
ready said, the statute is to be strict
ly construed. It is in the power of
the material-ma- to give a proper des-
cription of the materials he has sold.
It is reasonable to require him to do
so, iu viewof the extraordinary favors
extended to him And this should be
required iu justice to the owner, pur
chasers, incumbrancers, other mare-rial-me- n

and all other persons whose
interests may be affected by the lieu.
The reason has greater force when, as
in this case, the materials are fur
nished, uot to tbe owner iiimself, but
to the contractor aud perhaps without
auy knowledge ou the part of the
owner. See Russell v. Bell, 44 Pa. St
44; Phill., Mec Liens, Sec. 349 If the
lien were claimed by the contractor
for all the labor and material furnish-
ed for a buildiug under au entire con-
tract, a more general description
might perhaps be sufficieut uuder the
statute.

We find no ground for disturbing
the judgment as agaiust the defendant
Redward, but as agaiust the defend-
ant Hawaiian Lodge the judgment is
set aside and a new trial ordered.

While fully concurring in the result
arrived at iu the foregoiug opi nion,
which I feel compelled to do under
our statute and the authorities cited,
y-- t I feel strongly that our statute
should be so amended as to specifically
limit the liability of owners of build-
ings under liens filed hy mechanics
and material-men- , this having been
done in many of the United States
aud beinu a matter which should be
controlled by local statute.

Rich. F. Bickerton.
F. M. Hatch and W. A Kinney for

plaintiff; A. W. Carter and C. Brown
for defendants.

Honolulu, October 31. 1895.

8Y AUTHORITY,
Tenders for School Houses.

Tenders will be received at the office of
the Board of Education until MONDAY.
November 25. at 12 o'clock noon, for the
construction of two school houses. 40x20
xlOl at Wainiba, district of Uanalei. -- land
of Kauai and at Olai, district of Puna,
Hawaii.

Plans and speci6cauons of the work can
be seen at the office of the Board of
Education.

The Board does not bind itself to accept
the lowest or any tender.

By order of the Board of Education.

JOHN F. SCOTT.
4140-- lw Secretary .

GUARANTEED PERFECTLY HARMLESS.

Benson, Smith & Co.,
AGENTS FOR THE HAWAIIAN ISLANDS.

and provide for indemnity in case they
shsll be tiled. Evans v. Grogan, 153
Pa. st. 121; Creswell Iron Works v.
O'Brien, 156 lb. 172.

The assignment by the contractor to
the plaintiff of all moneys payable
under the coutract was accepted by
the Hawaiian Lodge ''subject to all
the conditions of the contract." This
did not estop the plaintiff from filing
a lien. It did not make htm a party
to the coutract. The coutract itself
was not assigned, but only tbe moneys
payable under it, and. uo doubt, the
plaintiff could not recover on this
assignment any moneys beyond what
would otherwise have been payable
to the contractor. But the preseut
claim is not for moneys payable by
the terms of the coutract; it is for the
enforcement of a lien under the
statute.

Sixthly, certain stairway material,
of the value of $100, was deli vered, not
at the building, ou which the lieu is
claimed, but at the shop of the con-
tractor, who disposed of the same iu
sat i -- faction of a claim for reut against
himself.

Courts elsewhere are about equally
divided upon the question whether a
lien may be sustained for material
-- old for, but uot actually incorporated
in, a building. By some courts it is
held that tbe contractor is thequasi-agen- t

of the owner, that the material-
man is justified iu trusting him, the
contractor, inasmuch as the owner
lias presumably selected him as one
in whom confidence may be reposed,
and that it would be unjust to require
the material-m.a- u (and impracticable
for him) to follow up the material and
prove that it was all used in a par
ticular building.

We cannot go so far. The owner
does uot, either expressly or by im-
plication, give the contractor auy au-
thority to iucur liability ou his behalf
for materials, but ou the contrary he
expressly stipulates that the contrac-
tor himself shall furnish all the ma-- I

terials ami do all the work for a deli
nite sum. The statute, it is true,
makes the contractor the ageut of the
owner, against the wishes of the latter,
but to a very limited extent ouly. The
material-ma- n is uot justified in relying
upon the honesty of the contractor
because the owuer has to some extent
doue so. He is not bound to sell his
materials aud he must form his own
judgment of the integrity of the con-
tractor. He is sufficiently protected,
as agaiust the owner, by the presump-
tion that the materials were actually
used for the purpose for which they
were sold, throwing the burden of
proof upon the owner to show the con
trary. If the materials were sold
directly to the owner or to the con-
tractor with the express approval
of ttie owner for use in a par-
ticular building, the latter would
probably iu most cases be es-

toppel! from showing a different use,
but where the sale is to the contractor
without the express approval and per-
haps without the knowledge of the
owner, and the materials are not deliv-
ered at the building, and a misappli-
cation is made of ttiem, it would cer-
tainly be nnjnst to the owner to hold
him liable. The contractor is the
ageut of the owner for the purpose of
purchasing suitable materials to he
put into the building but riot for the
purpose of purchasing materials for
fcis, the contractor's, owu benefit.
Trie theory of the statute is
that tbe material-ma- u may fol
low his material and hold liable
him into whose building it has be-
come incorporated and tbe value
of which it has euhanced. This
object does not require that the
owner should be held liable f-- r mate-
rial which, through the wrong of the
contractor, neer went iuto the build-iu- g.

Iu case of loss uuder such cir
cumstances, it ij, in our opinion, more
just that, as between iunocent par-
ties, the loss should remaiu where it
fall. The material man has duties to
perform for himself as well as prii-leg- es

toe- - joy at the expense of others
He cannot act with carelessness and
throw the loss, if any, on innocent
third parties. The statute is to be
strictly construed as being in deroga-
tion of the common law and arbitra
ri ly giving preferences to certain cred-
itors for claims of no greater merit
than others which are left unsecured.
See Lucas v. Rtdward, 9 Haw. 23.
The statuty, which gives a lien to
persons "furnishing labor or material
to be used in the construction or re-
pair of any building," is easiiy capa-
ble of this construction. See Dear
dorff v. Everhartt, 74 Mo , 37 ; Chapin
v. Paper Works, 3D Conn.. 461 ; Hunter
v. Blaucbard, 18 111,, 318; Sylvester v.
Coe, etc., Co , 80 Cal., 510; Weir v.
Barnes, 57 N. W. (Neb ), 750; Lee v.
King, 13 So.. (Al.), 506; Taggard v.
Buckmore, 42 Me., 77.

Lastly, the Circuit Court sustained
the lieu for certain columns, piates,
girders, grills aud gates, of the value

i other undertaking in the laud upou
txr L flu uq mu t i ui r iiq tuil '

This section of the statute gives a
lien to "any person furbishing mate-
rial" and makes no distinction be-
tween contractors and sub-contracto- rs.

Other sections, 5 aud 6, show clearly
that subcontractors were iuteuded to
be included.

The lieu is "for the price agreed to
he paid." This may mean the price
agreed either between the owner and
contractor or between tbe contractor
and material- - man. It wou d natural ly
mean the price agreed to ou one side
at least by the ''person furnishing the
materials" ami that would be the sub
contractor if the materials were fur-
nished by him.

There is not only no express or im-
plied limit of the sub-contracto- r's lien
to the price agreed between the owner
aud contractor, but the clause "if it
shall not exceed the value thereof,"
would seem to have beeu iuserted
chiefly for the purpose of preventing
collusiou between the contractor
anil sub-coutract- or whereby they
might otherwise bin I the owner
beyond the real value of the
materials or labor. This clause would
hardly have been inserted to protect
the owuer again-- t hisowu ageemeut.
Indeed, he would ordiuarily be es-
topped from saying that tbe price he
agreed to pay exceeded the real value.

Agsiu, as a rule the price agreed
upon between the owner au i the con-
tractor is a lump sum for all labor aud
material covered by the contract, aud
iu such cases the only "price agreed to
be paid for such labor or material" as
may tie furnished by the several mate-

rial-men or sub-contract- ors is the
price agreed between them and the
contractor.

Section 6, which provides that when
the work or material is furnished to a
contractor, that i9, by a sub-contract- or,

laborer or material-man- , "the
owuer may retaiu from the amount
payable to the contractor sufficient to
cover tbe amount due or to become
due to the persou or persons who tiled
the lien," may, at tirst glance, seem
to indicate that the Legislature con-
templated that there would be -- utti
cieut to satisfy all lieus out of the
original contract price, and that there
fore ther was no Intention to give
any further right. But this inference
by uo meatis follows. The sub-
contractor is given a lien directly on
the property, not on the dent payable
lo the contractor; the owner is not
obliged to retain the money; he is
merely permitted to do so as one
means of protection to iiimself against
the wrong or mistake or iuability of
the contractor. He is uot permitted
to retaiu the mouey contrary to ttie
provi-ioii- s of his coutract, except
after the notice of the lien has been
filed, and yet that notice may be fi'ed
and proceedings commenced to en-
force the lien at any time within three
months (Sec. 2) after the completion
of the building for which the
materials were furnished; that iw,
the notice may be tiled ami tbe lieu
enforced after the time when under
the usual ter.: s of building coutracts
the contractor would have been paid
iu full. It is clear, therefore, that
Section 6 authorizes a retention of
money payable to the contractor, only
as a protection to tbe owuer so far as
there is any ttiat may be retained, aud
that it does not imply that sub-co- u

tractors are to be bound by paymeuts
made to the couti actor according to
the terms of tbe contract.

We are aware that a different view
has beeu taken by some courts. See
Fullenwider v. Long moor, 73 Tex 480;
Burt v. Parker County, 77 lb. 338;
Kuowles v. Joost, 13 Cal 620; Reutou
v. Couley, 49 lb. 187. The statutes
uuder which the Texas and early al
iforuia decisions were rendered, while
resembling our statute yet
di tit-re-d from it iu several respects,
whether sufficiently to justify the de-
cisions made under them, we need uot
say. Tne wording of our own statute
as well as tbe decided weight of au-
thority requires us to hold that tbe
sub-contract-or is uot thus limited.
Tbe later California decision above
cited appears clearly to have beeu er
roneous uuder the statute then iu
force.

The Supreme Courts of Nevada,
Washington and New Mexico refused
to follow the Supreme Court of Cali-
fornia iu construing their statutes
which were copied from the California
statute. See Huuter v. Truckle Lodge,
14 Nev., 24; and Spokaue, etc., Co v.
McChesney, 21 Pac. R. (Wash., 198,
iu which a similar decision of the
Supreme Court of New Mexico is re-
ferred to; also Colter v. Fre.--e, 45 Iud ,
96, and Henry, etc., Co. v. Evans, 97,
Mo. 47. In these cases the California
and other decisions are discussed.

Statutes of this nature are sustained
from the Legislative view, in point of
policy, on tue ground that au owner
of property ought to compensate those
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DESCRIPTION
Cksomi Ib the earnest, fastest and

imported into the Hawaiian Islands. He
Fetaluma, Cal., August 24, 1894, distancing

FLAXTAIL 8182
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AND TERMS :

best bred stallion that has
red need his record of 2:20 to feM ft

his whole neld in the first beat: tbm

one of the beet formed, and remai
Sept. 25. 1894.) He is 16 hands
color is glossy black with one whit
desired, and his action superb. Be if 8

Will make the season st the
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apain to x:i5 in Ual., eptember 23, 14, mning the first heat in ftHt.foarth heat in 2:15, and fifth beat in 2 : 19, proving that he is a remakably game a
well aa a speedy race horse. ("Creole by Prompter out o; Grace by Buccaneer sbovf
that be is capable of getting a mark of 2:70 nd is one of the games stallions mm
this year, and besides being game, is
intelligent," JSretder and Sportsman,
and of powerful buitd throughout. His
loot. His disposition is all that could be
sore foal getter.

Terms, $60, Willi usual return privilege.
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